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under the act.” Massachusetts Mut. Life Ins. Co. v. Superior Ct., 97 Cal. App. 4th 1282,
1292 (2002), as modified on denial of reh’g (May 29, 2002) (citing Cal. Civ. Code

§ 1780(a)). Thus, Plaintiffs must “show not only that a defendant’s conduct was
deceptive but that the deception caused them harm.” /4. (emphasis added). In other
words, the California Consumer Class must have relied on Takeda or Lilly’s omissions.
Additionally, Plaintiffs must demonstrate an “actual injury as to each class member.”
Steroid Hormone Prod. Cases, 181 Cal. App. 4th 145, 155 (2010), as modified on denial of
reh’g (Feb. 8,2010) (“Steroid”). “[B]oth the named plaintiff and unnamed class
members must have suffered some damage caused by a practice deemed unlawful under
Civil Code section 1770.” Id. at 156. Accordingly, the Court evaluates whether common
questions predominate over the elements of causation and Plaintiffs’ reliance, Plaintiffs’
injury, and Takeda or Lilly’s obligation to disclose the risks—:.e., their deceptive
conduct.'*

i Deceptive Conduct

The Court begins with the easiest element to evaluate. Similar to the element of a
civil RICO violation that the Court considered in connection with the National TPP
Class, see supra Part I11.B.2.a.1, the Court agrees with Plaintiffs that questions of deception
are ones susceptible to common class-wide proof for the California Consumer Class, since
the inquiry turns on evidence of what Takeda and Lilly knew and what they failed to
disclose. See Tastv. BSH Home Appliances Corp., 289 F.R.D. 466, 481 (C.D. Cal. 2012)
(holding that evidence of the defendant’s senior management’s desire “to eliminate
references to odor problems” in its product’s labeling constituted common evidence that
could establish deceptive conduct). Thus, common evidence would resolve this
element—predominance is established.

ii. Causation and Reliance

In contrast, a muddled mix of common and individualized evidence would be
needed to resolve the elements of causation and reliance. Causation “may be
established” on a class-wide basis if'a material misrepresentation or omission has been

i Where, as here, Plaintiffs’ CLRA claim is premised on an “omission,” the omission must

be either: (1) “contrary to a representation actually made by the defendant”; or (2) “an omission
of a fact the defendant was obliged to disclose.” Daugher:y v. Am. Honda Motor Co., 144

Cal. App. 4th 824,835 (2006). An obligation to disclose exists for the purposes of a CLRA claim
based upon “failure to disclose a fact” in any of “four circumstances”: “(1) when the defendant
is the plaintiff’s fiduciary; (2) when the defendant has exclusive knowledge of material facts not
known or reasonably accessible to the plaintiff; (3) when the defendant actively conceals a
material fact from tKe plaintiff; [or] (4) when the defendant makes partial representations that are
misleading because some other material fact has not been disclosed.” Collins v. eMachines, Inc.,
202 Cal. App. 4th 249, 255 (2011), as mod; fied (Dec. 28, 2011).
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that they “had no actual or presumptive knowledge of facts sufficient to put [them] on
inquiry.” Bedolla v. Logan & Frazer, 52 Cal. App. 3d 118, 129 (1975). While Plaintiffs
make clear that they intend to point to the August 2011 Actos product label’s inclusion of
the bladder cancer risk (which is common evidence),'®” the Court is skeptical that
individual testimony could be entirely avoided, should Plaintiffs avail themselves of the
discovery rule.

c. Damages

If Plaintiffs prevail on their claims for the California Consumer Class, then they
would be entitled to only those damages resulting from their theory of liability —in this
case, restitution. See Comcast Corp.,569 U.S. at 35. “It follows that a model purporting
to serve as evidence of damages in this class action must measure only those damages
attributable to that theory.” Id. Calculations “need not be exact,” so long as they are
“consistent” with Plaintiffs’ liability case. /4. “And for purposes of Rule 23, courts must
conduct a ‘rigorous analysis’ to determine whether that is so.” Id. (citing Dukes, 564
U.S. at 351).

Plaintiffs presented a model for the National TPP Class, but they do not do so for
the California Consumer Class. Rather, Plaintiffs merely allude to a methodology
described in another case. Plaintiffs say that Comanor is ready and willing to perform an
analysis using the methodology similar to the one performed in Krueger v. Wyeth, Inc., 396
F. Supp. 3d 931 (S.D. Cal. 2019) (“Krueger II”).1*® But that analysis remains a mere
proposal.t®®

While the methodologies described in Krueger I appear sound in principle, the
Court is skeptical that Plaintiffs have met their burden here. Plaintiffs cite no authority
suggesting that they may provide merely a proposal for a model calculating damages.*”°
The Court cannot conduct a rigorous analysis of a plan written, so to speak, on a paper
napkin. Comanor would need to apply the methodologies to the facts and data in this case
to show that they are consistent with Plaintiffs’ theory of liability. See Pulask: &
Middleman, LLC ». Google, Inc., 802 F.3d 979, 989 (9th Cir. 2015) (requiring that damages
be computed even if only an approximation for the purposes of restitution under
California law). In other words, Plaintiffs are obligated to show that their damages are
measurable, not that they could be. See Daniel F. v. Blue Shield of California, 305 F.R.D.

tar See Sealed Reply 25:12-22.
168 1d. at 24:8-25:2.

12 Hearing Transcript 69:23-70:20 (emphasizing that Comanor “proposes” following the
methodology of Rosenthal in Krueger 17, not that Comanor performed it).

170 See Sealed Motion to Certify 43:9-5:2 & Sealed Reply 24:7-25:2.
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115,128 (N.D. Cal. 2014). That burden may be easy to satisfy, but it nonetheless remains
Plaintiffs’ burden to satisfy, as the movant for class certification. Because Plaintiffs have
not done so, the Court must decline to certify the California Consumer Class. See Kim ».
Benihana, Inc, 2022 WL 1601393, at *12 (C.D. Cal. Mar. 25, 2022) (denying class
certification where the plaintiff did not present a damages model).

C. Conclusion for the California Consumer Class

Like the National TPP Class discussed in Part III above, the Court is persuaded
that the California Consumer Class easily meets the four requirements of Rule 23(a). The
California Consumer Class also satisfies the superiority prong of Rule 23(b)(3). But when
it comes to predominance, the role of individualized evidence appears far more
prominent, even though it varies slightly from claim to claim.

A mix of common and individualized evidence would likely come into play with
respect to materiality, exposure, and the statute of limitations. Saying exactly how much,
though, is unclear. With far less evidence submitted to the Court with respect to the
California Consumer Class, predicting the precise proportions of individual and common
evidence needed to resolve the inquiries appears especially challenging. But ata
minimum, the importance of materiality to the element of reliance—which traverses the
CLRA, UCL, and FAL claims—transitively amplifies the importance of any evidence
related to that inquiry. On that element, the Court foresees a potentially far greater need
for individualized testimony, should Takeda and Lilly be able to marshal it.

The California Consumer Class also differs from the National TPP Class in that,
for the latter class, Plaintiffs offer a compelling regression analysis to circumvent
individualized evidence on the element of injury with respect to Plaintiffs’ civil RICO
claims. In contrast, Plaintiffs do not offer such a solution for their UCL, FAL, or CLRA
claims. Plaintiffs instead rely on California law to provide them with a presumption of
reliance, but, as discussed, the facts here are too dissimilar from those in 7obacco II to
warrant a finding in Plaintiffs’ favor.

Lastly, the Court is unpersuaded by Plaintiffs’ perfunctory efforts regarding their
damages model. Until a model is constructed, or an analysis is performed, Plaintiffs
receive a grade of “incomplete” with respect to damages and the predominance inquiry
under Rule 23(b)(3). That missing piece—in tandem with the milieu of individualized
questions discussed above —tips the balance against certifying the California Consumer
Class for all three of Plaintiffs’ claims.
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