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sorted thai thu plaintiff*' aiUOTiey "eoloetod Uie dafon-
dsttU. Ho could W e aued the FDA." Rftther tfean au»-
tutolng th© plalntlffo' ImsiedJufco ejection, tb« dtetrfat 
«onrt oveeruled it. tnatrucling the j w y that 'Tg-JJvarnmertt 
onlitUn are sodd nil the «m&»" Sajaua* thwe tanpm»r 
remark* "and lbs dtolriot eouft'R arooneoua Inotructtpo 
aubatwiUfiTl/ peaiudload the plaintiffs, we WSVMOO tho 
jiuy 1* verdict In furor of the defendants and remand *w 
& new trial. 

Hemophilia, is a cpngetiftal disorder of blood dauiflff. 
Stephen Poolw v*e A hemophCiae wHo V.ad a oavero daft-
etoncy of Factor V1IT, u protein nefaUfiiy for {lotting-, 
tn M B ptaenui, the liquid pottton of blocd. From 1B7B un
til hie death in Poole used a eomnvoreially israpared 
product called Taotor V I I I eonoentrate pt+ncA\>6& by his 
phyakkui to treat fcieedfag ontaodea, Twicer V I CI cenvoen-
IrAtfl la A Highly ©ondomtd, &e*fc«-dried form of eryop**-
alplibU, wkioh Is a portion of piiumn *Inh tn the Factor 
Mill protein. CryopreeSpttate to produced by aplntttag the 
pt**mA of thoowMKia at donors in a centrifuge. Factor vHI 
cfttveemlfate l» Bdmiislafcerftd tirwwgh irrtr*w»otw tnj«*fon 
after being mfeed with sterile water. 

Mftauffceturor* of Fuetor V I I I concentrate, or "fnwUon-
sbora," xt* ragaialed by tho food and Drug Adrntnteka-
tton <"FDA"X Bacli iVaetiMisbor to Uamwdby the FDA 
ta ptoeew and distribute Faster V I I I concentrate. Th« 
TX>A must approvo lh« n l w n of s»c!-> lob cf Filter YlCI 
«Miotntt**o beta* (Ko lot may be distributed florusa The 
PDA muat further Approve any ahajmcO to * fl-aoUomdor'e 
mannficturing; prooofls or In the labeling of the product-
the PDA also regulate* the plaeam cantors frah whloh 
each fr&dianAlor obtains pljuun*. 

Fran 19TB t*W tat* M84, Pools need Factor VI I I eon-
oottti-ote aumu/aoturad esduijlvety by the defondtnt Alpha 
Therapeutic Corporation ("AlplU"). Poole began vmng 
y&ctor VHI omoeatrala aw>aB»rtm*d by tho iaianAanl 
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CtiUor Labiwrafcorlea, Inc. C'Chilter"! in RcpLambw or On-
tcbor 1084. Poole bad VM-M eavipsrr in Ohwag* ta January 
tffili. During nis boiDttalxstSan «v tb« auwfory, Pook> 
n«Mv*d PMTW VI I I wnemtHta ntituffiwtuiwi by the A*. 
'f«ndoAl Bftxteh Tfavonol LaborateriBfl, Ino. (*TS*3*oir"X 
FOOIA ateo testified in A dopoBlttoa that bo raatdtvd one 
vial of Factftf VI I I oonoanlrAte nisnnflkciwMd by tbo da* 
fwcbnt Armour PhamwceutfcaJI Owinafly ^ActtMltr1") dtt> 
irtff kin hospitalSwEksi, &Mbou«h this laotvw (SnpuWiby 
Armour at trial. 

POOJO wm ril«,ffno«*d with Acquired Immsma DaOoJen-
ey SyndTome ("AlDfl**) in Mswah After Ate pbysidBn 
iftjcorewid that Pools had an ojijwrtunlaUe tnfe^kn vun&t-
ktg from « waakcaiod hnmun* 6y*t«m, or «n AI£^-r«tatod 
IhtMB. Ptoole then Uated poetUvs lor the pmeenoo of «nU> 
bodice to the Hurnon Immutiodoflctoney Vlirua ("HIV"), 
tho virus whkh eaiuuw AIDS. Fooln cWotopud i«vnral 
othar optxvrtacUrtla infections «ft«p tWi* dtagnoitfe nnd dted 
of a» AliJB-ratatad tUneaa on July 10, ai the M 
of thirty-two. 

kVmjy Qtuoj, Foote'a «ddawt filed »wit in the district. 
eontt <m bahett «£ haroalf, Poolcfo estato, end ifMJr two 
nrfnor oWldnan, Heathn- Rana* Paate avd'KebV 
POOA j^efnal tba dofendvste, ail mMrafiutu*«m of Vao-
tor VXIloonoentMta psBs&Iy mod by Pool* during hie 
13fttime. Jurisdiction «r» preafeed upon dhrentty rf d«-
aanphlp. lb» «ompJ*tet ao«w^i diunagw Ibr OJ Paolo's pain 
and »»«M*na fipam tba Urns P*ol® waa Alafeoaod -wlti 
AIDS uaUl MB daaiJhs C8) Pooio's wrotwM daoUii <S 
Poolo't fuoeml «nd barkd exponsoa under th* UUnob 
Family Oxisemo Act,'760 I L £ 8 and (4) Gmca'i 
«twtional dtetroBs reeultbig from bar rtak or eontt*cttnt 
HIV during her nurrtiago to peob. 

Tho complaint aUeged that Un defendant* negtfgonU; 
Cl>so11dtfid nlaam msm paid donors who had a high rfau 
oX t$«mmiu!ns: hapatWa, AIDS, and other v£t*l dfioasK 
(SO fMDed to m m ueen or the Hak of oanCraettiMr hemtfUr 
AIDS» wad viral dieeattoa throngh raster V I l I cor 
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reduco tho pfoaonos of virua&a hi iha product; (4) mar
keted untreated and ftast-twctoi F*Jtor vHf eono&ntrate 
mad* Atom the plasma of paid drawa* who had A Irigh ris* 
of trunemitUngjKlV, d«spU« taduetoy-wtda knowledge of 
U» riafc nrxi (5) faSlad to tfotoraina whether uny lota of 
f actor V I I I eoaoantjate «ont*5ned plaseia Aom a paid 
donor- whoso blood TO late* nfaetea aft % plows® tonte* 
because of the dBooro rials of tmva-ftifcttng HIV. 

The ooBipbttot sought damâ a* und»r two Uteortea of 
ltfthJKlj, ratfigtaoa1 and atteawtrw li«HHty.ft Although 
thase osunte war* trotted «jparate!y in t l * eawptast, tre 
underljlB«f tortiaw eon*ui of the plaintiff' altortiaUv* 
ltuhUitj daJitw was negligence, At tk* elcoa of all the 
ovideKte, the dislrkst w i i i fcbs ̂WnUJIfe* oonaont. 
dbootod A vnrdtet in. fervor of tha defanBsntft vrtMi reepoci 
to the oWntiffe' netftanee claim The district ceart alio 
diWKtaa a. vwdlct in fivor of the dejondenta on. t in plab-
tli&* cMm tijat^ooWs death m » beaUtied bj ftd&ttowfl 

to HIV after hb iaMal iafettlon. Tk> jwry 
retumod a teacHct In favor of all de&ndsnte on the plate-
tifflr* ranafabw slt*r«oUvc Uabilttor dahns. In xeaponoe U> 
a apodal venuet form wdmiUed by the dtatffct court, Uta 

1 To p*op«iY (Utte B CMBC of e*Uon &f BsgttjHsoa.Bmter ]fiteci» 
k »\ a plahitiff »m& wtabHah that the d t f M d t D i oMedt a datar of 
ewe. a MXMMII of thai duty, awl an tafarr wxdnakW M«»a<l W 
th* tooach. Qwafcto o/MOMi * * VJS^d 889 M L 

* Undttr the doctrine «f attwmaalw (ikifllty, 

Crjtare MM oaw&Mfc at two or were *e*o» ttrdoua, , t t 

proired ti»*L barra tart been. <mit*i to tJw pkkm by «0*jr 
MM of flew, but titattt fa eamrtafaty an to wMea « » hw 
eared ft, tho tardea la «pon •** ndi «tor to prove that 
It* aaa w i caaaed tt« banc 

KeotatMMnt (Satrod) of Torto I «SSBGP- C066X m ai»o &mw*m 
v. rto*. 1» r.ed l(Cel. laMCO. Hie dlattfct «mrt, InnuiWthe 
pUhitido iear* i» ameed » ŝ Hsr «~np(sbi, R & d titsC tte 
Bopram Cacrt. of IBinita wwdd <tk»w tbo * * r t % Uwnaam 
mSr thte iMri ia 606 F. tl^p. 3W, US OTJ). 91, S « 

Jury found that r»»a of the dafendanis had fcow tiaglkejit 
MI any of th» ways diargad by.the plaintlflH. The pudtk-
tli& (Ued a motion for a na« trial on eeveraJ grouoda, 
whJch the dlsttfct court doelod. 

I I . 
Tfc* earUas aoraa that UKpofa BHbsfawtive iw? sovetw 

in thfe .-Sv*r^iy cfiss. gss »dkr hJfi Oofp, v. Shorn, 974 
F.2d m,mffihGk. a m federal <5ttrt» alethw in 
drwunity smly th* «!haianU w law of tte a%ste hi whS*i 
tleaoJt taJteeV hwhrfh^tteatata'a (dtoioe of twv rutea). 
AlUtovgh tha phdat4tftt msert moral graorafa of error, 
our ffispo&itfoii c2 t t o feppefci requim us to wswidor oaty 
two Iceueŝ  

TSo lOslnttlfe chaikngft the (Miiefc court'a dfaneted v « 
Sat in fsvw cf tho disfeadaatu cm thoier wwaaftjl deafcl 

A potaoft who k infeetad with HIV at ftmi *aff«rs tv 
cyrafftosiB of eiffl AIDS-rfeJatoi ilhsesa vldLa the Ttena I 
m&*£&$ ItediiK mqpMtXHti alXsa wiiain th* hofo. 
plaiai[{& ptiasested expert aetentttle ini imai^ at trk 
that, tjre&r Oia Uooay of aaUflwrfc ttbaabOJon, u ki^etc 
fdr ro ' j exposes** to addWoaat HtV, ofhar vlroeoa, v 
hevim p«o6e«n» fihoHom thfe j*rnJptoMitlc pwiod, pw 
•wjs)sss W.~«s»ee[3 TOpg^i&Q of HIv f eaitj 'agfe. to t qutteSw 
dooth from AHfe-wJoSsd fltaeaa. Tiw BlafiBtKb aoaerbi 
tfcatt node* tlda tlwwrjr, daoiktnafaiiotansd] throus 
M B uae of Factor V f l l eeaeo^coia matiu&siaMd itr a 
dflfandaata sfjor Ms Initial HTV MwUoc 

The dfetriet muti dtoaotod « vardiet on tW« dahn, 1 
etructi^c the jury <u> W I W B : 

<be of the hauea ndaed by tlw toatlAMmy In t l 
«a«e b whether the dte ŝao jMMea* lit A pareoa I 
feeted with iha HIV rlnai «as 1» aocetsraitod or a 

': tor adSHtiortai ojswaoe to die « n e or a d 
inxnt Skate oJii» t i m . WhaieVW tio iiiCiiio vf t 
£»»ulo as « eoianlfflc matttf, I tastmot you U 
tjtamie hwiffl<fent otWoaos In tWa oaao that. Btesiti 
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6 No. 94-1698 

Footed pteeeai w*t, In feet, aoedemted or 
ftgflnmuad by maltipla exposures. 

The evidence U Uttdbpufced that he was infected 
with Uw HIV virus, tat then iafcwufBclent eviSanoe 
of any wJn&Mtkm. Therefore you shcwtd not find any 
detoodwt liable* on the theory of aggravation, ac-
oolor«Uwt( or rsinfectdo*. 

Tr. at J050-M. Aa & rescdt of this itrsctod ytrdJet, the 
only iieua be&re the jw*y oa the ptehtSflfc' wnmgM death 
claim was whether any defendant me liable for Paolo's 
Initial MTV Infection under the alternative UabiHty doc
trine. 

Mnota law oontroh our review of the d»tiict court's 
directs verdict. jDoe« 0. JWC7 €ofs., f W m t n p 

£*»., m yad a*, ss» c«h 0*. i m uUndw inT-
note law, a directed verdict should be greeted only 'when 
all of the avideaca, viewed in lis light raM fjnrorabi© to 
the asuusmlng party, so ovetwheimtaghr fever* Ute mo
vant ttM no ocuttasû y verdict betted tsa the evi&rttes eowld 
ever stand,' * «T Cant/ ey Caws «. Mu-Ti&np Ufy., 
hsc, m l?Jd IfiSI, IBM C»h Or, omitted); 
#*< <s«fe» PwSrfefe -FwHs 6 B . OIL, 28* M.Kid 804, 
818-14 (11.108f}.TbJa standard "dewnot Teqolre a com-
pSots abeenoe of evidtaau aumertiKg' the side sgr&tnst 
wfcom the terdht ts Araotech toowerat", thera atuec be a 
sobotaagial faetawJ djmnte before a jury trial is Jfletadred/* 
GinmmxUi hw. Cb. a OH* SIS TM 184ft, 
lSlSf&hCBr. l8ff7X We eateh*fe that U» directed vwdlct 
wis erroneous wrier tlds ofctoiditrd and UiBtefbre rwotea* 

* <hA>n4ji»t4 0a*t tiv* rWstifflj htm TOCLTU} say AM-
tang* fetheoreetM mOeton t i i & {mUffente egf*»tis&ai <Ma\ 
by Mlbw to ohjed U> the dtttriet eoartatmtrnclJan. WaSvw Is 
thetoenfeomt refequlduiwnt of » knoom rijW. ffdUr, 074 F-ld 

Oar rfi lwof &» irsssaripiiifih. i»™ {nsisasSk̂  «s>nftj-
rental* tW. <WW«U*ts' p*Mkm U bteomd (a ft matter 

«1 law and k »hn*}y n«t worthy ef extended &$cmAm 
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The plafnUft? pmeented evidence that Mil* r. very tmefi 
fradkm, urobalij leu than two pw>w, of v&ww* in
fected with HIV develop m Am&jKuftied tihww within 
one year, and the eppaudntaSc average 8m* fafareen HIV 
iubeUon and dfirsiopurtnt of an AtDB-rehvted Dime* ie 
bevwoen seven aad lee warn A person in thfc alUga ef 
AIDS tee a reduced mvcmr cf r«d bkt$d eslSe «nd esrtaia 
w*ita Hned oalb esHsd lynpheerteak I^Mie «?» ta» 
pfiidised fhr Icnee nu^ery Sn Iwmary 1B85, We sed and 
watte Hood e&U counts vera ttotatai. Pute me not teeted 
for thepweenoe of fit^flWMifee to HIV du^rttdflheeaRtd-
hctttoi Beceaee he h»d m symptone ef aigp AH)0>ieiaUd 
Illness. Yet feurtmn nonths iater t in Haroh Poola 
had en cppttfteMifltJe bofeedon. A ly»i4>iieyto ««unt per-
ibnncd W Tooto in April 1S88 wee a&mab low. The 
pklnttffis eko pnaealed evidence that the Ifadbar VIIE 
asieentrate naed by Poole from Jemuu? 19® until Me 
desthi wbke was maaafaefctzrei by Baxter, Cutler* and 
Armour, waftainad HIV and other virtuea 

None ct (he evl4§enoe %l trhd esiehSBhed She ante « 
PDole'e InfttRl M V tefeciSaa roote eodd hare been to 
iBAedl with HIV eeverel years prior to Habch J&58 not 
4tveka»d AIDS in anortaal ammer.'S&e jwy, kewever 
eouBd have Somad toa the drauneteuttiit eMdenee 
mrted ter the pfshotlttis t£m& Poob'e ewidea 4ec8»e it 
h&fiitfii aflBr Jantsary I W was earned feyedraeseiw to ad 
dittana] viraaea Ubrbs^ Me nee * f Feetes1 W H eotMsar 
t»ta . 1%e 3i«trM o«uri'« c&Mded verdict neeived tin 
feetaej dispute and thet«2DM w*$ lupnew. 

PeriiBjn totia^MiiinA; our eondarisn tiud- the direele 
raid was em»^iU4 the d^odaata ttKaari &at the dl 

- irtCt ttnrt ehovld have aseiuded the ylehUftW expei 
adentUie teelhaoirif eonseroing the antifsnle stimoknk 
tbeorj' andBr thsmri v. M<rrr*tl Lot* Nmjnaim&eal 
Inc., LIS 8. Ct S!tm <wm. ta Dstuhtr^ tk* Snprw 
CtartesteUished th« «>ftandmi for Os« /wkilJiuM^ @t a 
peri eckntific teeUmany andor Rule TDK of the Feder 
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ItiilAa of Kvi<fetw».« 01M Court eosMlndsd that ita test 
sot forth in ftp *>- t W i ^ Stated » 8 F. 1018 (D.C. CI*. 
IflSfl), vrhkh heJd "to»dmlwftd» expert taatimofty baaed 
on a scientific tethftkfna unkfla tb*i W*mkuB is ganaratiy 
accepted »» ralU&te ro the r»lev*Kt KtentHlc oummieito, 
M r HWtofcott W J S . , inc., 9 FM Wl, SIM* atf <?rai 
Or, IMS),did not euwivo the sownotnuMt of tha Federal 
Rttlefi <rf Evidence. £ou*«^ 118 S, At » W . 

Under /fcuferf, tfaa dtetriot emu most conduct a two-
part ewdyrin. Pirat, (be dbtridfc «wrt reuftt "tktawnbia 
whether the expert'i t&stima&y perUlns to ftdactfflc 
fawwlsdge. TWu task require* (tat the distHel court eo»-
atder whether tfco testimony baa Uen suhtocted to tfee 
scientific mathod; i t must nde oat 'nibjemlw belief or 
oraappartod aaaculslkn.'" dorian 9 F.8d at 614 (quoting 
Denim, 118 B. Ct. at 2795). The Court m A*«««rt set 
forth a notuxduafve 1M of factors whkdt Uie dtotriot court 
shMtkl oowMw wbenfltakkg U^detemifauUontCl) whothw 
the theory <*n be and tt*s be«n tested; $9 vkeUur tjw 
theory h*» toon awbjaeted to peer review and poMieatJon* 
<8) im kaavn or Mtentlal rate of «nwi «id (4) tfe» goa-
en] acrepUma of the theory in Ut& icssfltfflc eojnmuri-
ty. D O M ^ V IW S, Ofc. «fc U»Asr the Mootut 
prong of th* Oaaberi teak, the iktikk eowrt nasi "detap-
mlne whether the erkJenca or testimony mht* tho tHar 
of foot In uadantantBiig th* erideoeft or te Isfcanninmg-
& D*ct in twaa. Thai. U, Uw augg«$tcd »cky£i&: tefU&nong 
itiBflt W fee Ififliw to which tha expert 1B teSMngr 

JftormMMitait Inc., d& F.3d m \ 1825 $tfc C&r. Hfflfli 
O'Ctowwr % OwHruatMoJa Sittaat Co., IB F.8d 1080, 
li06 <?th Ctr.), M*i dMi&rf, 114 S. C t 2711 (1994). The 

4 Rut* I M pnwUaK 
I f admta&tMtaiM), «roU»r ^mMtad fenowl«Sgo *«1 ftflttet 
UM triM « fiw» te nnde«tsnd tin tvMeece or lo ikt«rpiij» 
s k l U amr iaac t i , t r eUi iM, or cduoMlM, may i<*tify t he r« tA 
hi Out Dm *f wt optftioi dt- oUMrvlafK 
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(tafend«ata omtond that tta plfttnUfla' axpert arisnllflc 
Metttn&niy does not tneei Ute Ant prong of «he itoHbtr. 

Atthongij tb» defondftitU' cbaSetiffd to the «dnti^bHlb 
oT ihe plmZfflfa' tesMmsy w&emitiig snti&w 
&ka&®!&M m<ks &mb$rt ma rs&m& h&m, um dOstrte 
conrt mfimefy OtMltoad to mis on ft and Inuaad direefca 
a rer*<» on tit* srosrita cf UuplaJr^fflS* data, lids ap 
proads wa»&Bprop«r. Whan "g&ced wit* » praifes- of e« 
port sdenmie temtrxtjagr," tha district court most date* 

«t t&a outset, puwwasrt fe lf«d«t«) SUfeof SMdetie 
wfaether the rewoonW «• raatibodoldir ua^*rivia 

Ct. UKder As»&«r4 the dafcrtrt o w t l» to p« 
form B jtstolBMjxhis Nnctloa «Uh rwpaot to U M adotk 
rfon sct«ntitle «v!ii!mc«» / d «t $788; U. at 2800 (Raki 
outet, O-J., ttmatrxiaginsarb«nd tUtmMng in part) (' 
do m i doubt Uwt Bute TO2 confMn to tha JudM soir 

a3te»t)iUB» of proffbmd enjwrt taattowav-")- <8std 
tfourt ahdfeflted its MapsmltilllUsa uncW Bills lte(a) t 
{^Ilng to eart&aA a preaktoay tKBowencit otf tha admin 
Mlto of ika pklsitiffla* expeit teatknoner ««neanbig « r 
ganfe irtrmwtifitt bafow pogmittiBa ttojhtoUatf 
w teaUrV. U«vafora tauundl the pfifarUrtf aMiirer 
siimtiMbn to the (Batrict Bosrt vi tb dbvettaui. 
«v«httte tMs svldaace mder &« ikwtort traaiework 

Otr oondaeliCft tiue ths dintriet owrili 4b«ct«d verd 
on a» pto4*S '̂ an%ok atinulatlsn eialm mai erMnet 

I T et vftSuke* riaB l» dMarmfaad fcy » • ««!*» «uSd«ot 
w p w U i n «f subdl«yoB ft*. latatftinf Hi dobRtiiiniif 



i g 
J >i-uder HouW. Wo merely hold that, aiaumlng: the oil-
! o nludbiHty of the pUintfffe1 expert Untiiroay under Ruie 

jd TOB, the plainuftfc introduced mfftdml AVideiwo of iintl-
j a t»wk5 ftUuvuUl&an to jweeOTt tiislr cUtlm to the jury. We 

leave to thA dfotriet court the task of dstarmlnirw Ihe *KI-
| mteaSbStny erf the plalnlttlfe' expert testimony in the firot 

InnUnoc, U« Daubert amtempiatea. 

: I I I . 
! A t the tloao of till the evidence, the dtatriat court 

gruwtod ©ack defendant ten minute* of nutrabuttal argu
ment limited oolely t» tn* itutue of p»o*lm»te eauBntfan, 
on which fcWo defendant* fcor* the harden nf proof under 
the ultamntfcro lUhHlty doctrine. During Alpha s asrobut-
tat «*£oma»t, Its oountel argued wi nlovnu 

MR. GttKEN faounawl for Alpha.]: T M B CSUSO ia meraly 
one between the** defendants. Mr. Ring selected UIB 
defendant*- He «euld ho,v» auod tb« F D A . He could 
have ssod any one «f these ddfeodatto. 
MA, RING [counsel for the platatlifrl'8 Judge, 1 oh-
5*ct to tita.it who I «ould have sued. f t * TMlA ia not 
on* that he oooM hava auerf. It is * Eovomiiwnt en
tity. 
TRE OOUB.T: Well, I don't Imow thalyau can't »ue 
a Koventmuit entity, Qovomnient entities are auad 
alTthc time, hut I will ervevnila the objeodon. 
MJU GBS3J4N: The paint here is. ladlen end gentle
man, the array of defendants that you seo era solely 
the selection of Mr. Rtag. 

Tic. at 50S54-M. The plalntlffti contend theft these remarks 
and the dUtrlot court's hutnictloo deprived Lhem of A fair 
trtal. We agrea. 

0 Vht nUlnUffa worn roproaonud'by ttkormv heomri M. Ring 
fti the diiutet court, who <tl»d taring tan paac&utay of tlla appeal. 

Mo. 94-1888 i l 

J*«derd iaw govwns our ravlaw of the district &ou*-t/» 
denial af tha pfi!ntlffi»* raotias for a new trie). Oavfai Tf l 
P.2d at 282. We renew the etetriet cewt'e denial of the gainUfiV mottoa for en sbust of disarction. CanrndalOtv 

zip. v. JfeM B«tmv®» Co., k*. o/ tt* R2d 
518, 58? QUi CIr. 1983). IrtipsopB? remarks auxins; a cios-
IB/T ajgunumt warmit wranuL of the judgment onto tf 
the rsmericB " 'inflaenead tha i«try fel cuon « way that 
•ubatanUsl pwdwUtt rauttri to'j ' js oBp^ing' Wrtsr,"1 

yiwor, 2*e. w-liwiewt, J^J., 060 F-4d *l6, 7 l f ffth Olr. 
2 0 0 $ tawt&g- Fanaiio v. £^4». 80S F^d t»6, 268 <7th 
Oh*. Statement* made durinp; etoebw Kgaamb 
wmi he plainly uawsmntedend clesnr tafrrmUB to oon> 
stHute ree«»dol& error. LotMsu «• that* & Co., 989 f&A 
1878, 1888 {8th C8r. 1 9 9 J > . 

An Irtoorreefe iusy h»truetian Is mvenfble error lf> 
" 'floneidsrfnff all Uw inetrurtlon*, the «Tldenoe »sd the 
Atgumante thai; Uw Jury heardi ft eppeara thai the Jury 
wm inUled or did not b&ve a. euKnetont widesetandtng at 
the te&wti and ltd duty to daUm*ht* tfcam.'H tf*lla?, 874 
FJtd nt (jgfi touotbw JHwm»«*. Au. u PfaJberfam-fe, / K C { 762 yjld e»l/fi9? (?th €lr. I t m AeverscI cf the jnd> 
mont " % inappropriate unlaes tae juty'e iindeistandlinA 
ftf the iaenee wsa esrJauslv aNectoa to ih$ prejudlca ol 
the oompkh^ngparts.' "Id, tooeOng WWft *. AmerioaM 

dfetiad, m VJ3. 1S10 <198iB-
The defendutta at trial preeen̂ ad ovldW* and avgnet 

that their ability to improve tha ae&ty of ffetor V3U 
otMtcaitfarate vme lfo^cTby the FTJA, which Dree alow tc 
react to the Mwet at AIOB in tha early l$88ft. For «K 
emple, the FDA did not require (Aaatna coXeotltm centon 

f fbe dMrlet cwtrt, le dnwiar tha fttintilttf mVnuitor * net 
trial, adwowiadgad uiai Alpha'a r«4awto 
eluded Out no pnrjudteo n n M to tin «l»W|JfcW« _•»«•nyl« 
th/» fliuliar Au> an aau«« of 6HcrM.hu. Canada. Ort, l i t PM a 
/aw 
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No. 

» acraon donors who had « high risk of transmitting HIV 
tntll March 1B68. The P D A refused rfiijueBtfl to noribrn 
uirrojrata te*tn on Fatfcor VII I wnowrtrate. A surrogate 
eat in * test for tho proMRce of a "ranflcar" that m»y 
wvo been iwecokfced with the presence of H1Y. The 
*I>A*o position Mffls tl»t thaw was tit data domoootraUnr 
•hat. *urrognte toita would prevent tho ttprt&A of AIDS. 
Che FT)A also did not *ppmvs any wwrmnjp of U» risk 

ATD8 on. thtt labels of BV\ct«r v n t conoorilrate until 
Heoembor 1888. 
Tho 4ieU-kt eourt'i inotnwtkin ivtlnhe "rcnflonabte 

:ane" ptrmlttod tho jury to eonddtf the TOA'e regulatory 
londucl In detertnlnW the defendant*' liability. This in-
rtmctlan at&led as followa: 

Whan l use the words "reasonable earo," I moan 
the tare that would be wed by reasonably eareXUl 
collectors of blood of plasma AMd pwoaasore Fee 
tot V I I I ooiittentrato unttar -cirwinsUmou* eiirilW to 
l h « M ehown by the evidence at and prior to the tJm« 
Stephen Poole contricted the H I V VITBA. 

The kw coos mil say how reaaouably ettreful coJ-
lovtoro of blood w pteatm and pr-oc&aaora of Footor 
V I I I oonconttnW would act under those dmtm-
*Unooa. Thai ts for you to dwldo. 

In delwrnlnlivr whether any defenctat exorcised 
r«**6»i«blr. cure under the circumstances, y«u rofly 
consider the following;: 

* •. * . 
Tho Food ami Drug Administration'* rcgolaUooa 
vernljijr licojielnff, luafttirbditring methods, md 

JCr. at 6047. During- their doaitw ergunianU, e*ch of tho 
defendants amphajdnod tha FDAs rttfriitkiry rote- For ex
ample, Alph*'a oairmel ntfttod that 'y«i «en't juofc dream 
up an Idea And put H to the PDA who fuguiut-sa this In
dustry on behalf of you end mo and tlw homophtDacs and 
sveryone elms and get their approval." T*. at 485ft. 

govern] 

N«. 04-lSOA 1 3 

A.lpha'e BUrrebultsl argument that the plalnttfftf ooutuot 
"selected tho dnforvdants5' nnd "could have »t*d tho PDA," 
wee improper* unwarranted. »od • mlaoteUrnont of law. 
The only question before the Jury woe whether wty of 
the defendant* woe notf%*r»t hi #*y of Uw ways ehurged 
by iha plointlfla. Tho liMntlffe did not altem. And dtd m t 
attempt ta prove, thai the defendant*' noihgonco related 
to tho conduct of tha FDA prior to tho thne Poole waa 
Infected with HIT. Whether tho FDA was negligent in 
ltd rflguleJion of frtwUonatore- was not en leeuo botoi\J tlio 

Sry- By <11r«»aUng tho ivay** attention to Uw S T I A ' B r*g»i-
tory rob* and away from lh« dafondsnte* own conduct, 

Alpha suggostod that tho FDA's actions- ebeoWed the 

plaiiTUrm' dosiig erguraont Invited tbaae Improper tom-
tnanta. The ditittet ««irt *fi«©d by ovorruBng «M» ptoln-
UffH" rihjectlon to these ranwrhs. 

Alpha's etatement thet th« plidtt«flai «'w»»d have wed 
the PDA" became a etntomont of the dlatrfct sourt when 
tho plsdnllfts' AbJoeUon wan ov^rraled, fhe district court 
than <asmpauniod Ke error by ImtiwUnp; theJmy.that 
Telovetnswnt ontlWw are »M& th»tbae,^ B»th eUitw-
mtsite w«re nfoateteownte of lew..Although «H#«*»ce 
claims *re actionable under tho Federal Tort CSAttnilAet 
C'BTCA"), 88 U-aa « l8«0»h JW», «J ««;. «*»• 7DA 
la Inununo from <rdt undo? tha PTCA Arr d^rotienery 
adnthdstntUve fhwUons. 88 DJ8.0. tflBflOOO;* eM CfiirfW 

S*etien fc»5W protfaW 
Xht nrovWene eT thte «h«ptw 0*4 taction 18i9(b) of tine titk 
diaUBot Kjiplf to> 

(H) Any claim imoA ojwi an oat or omla*fc>n ol an em 
plsyBO sf the Qoverommt, «o«de{iit; dot rare. In tha ex 
eeution of * itetute er r*M>tn<>nt wiMAimr er not one! 
utatute trrejotatiMi he wwd, or based open th« exaroto 
or petftnnenDe or the taBtmt to «care)*e or per icm i 
dUcretunery AxnutJbn or duly on the put of a fainr* 
agency or an w»pW«o of tit* Oov<*BW6nf» whtlh*** or Ko' 
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SkUet v. Vctrig Airthus*, 407 U.S. TOT, 818-U (I98©: qf. 
Heokkr v. Chancy, 470 U,S, 621, 887-88 mm (holding: 
that the FDA's miMon not to Uko etiforoemant actions 
to prevent vioUtioiu of the P*doy£A Food, Dniff, and Cos
metic Actual U . a a ett>l IS not sulhrjaot, to Kidldftl 
reriew tiadar the Administrative Procedure Act, 5 IXS.C. 
i 600 «« M ^ O -

Alpha's Jnipropor rematicti Md the district court's orrooe-
ou8 taatructfon euttstwitiftlly prfljudie&d tbe plalntiffis and 
therefore aowpoi a now IrW. The Jury w*s jnatruoted Uint 
it oo\»Ul coneiear the FDA'a reguleUona In dolwimtalrvg-
whether «ny defendant awa-doeat**»onaMe ears. A l n h ^ 
statement thai Iho plisteUlYa "oodd fc*vn soed tha FDA' 
Implied thai the FDA wft& th« only porta* to b)«in* for 
Poola'a HIV lnftwtliiti. This mtoiitateniant of law was 
adapted by <lm district court, which wamilad the pUtn-
tiffe' ohjteticn and instructed that "[g]av«mm«at enulle* 
are mod all. the Uma." Alpha then xepeated tkU point, 
fe»i«rting that "the amy <rf <W«iida.uiii that you sefr are 
aoldjf the eeUclio* at Vut. Wng." ftbun these state man ka 
««w noftdo during *um}ratt*l arrarraetit, the plttoUEtB hart 
no opportunity to racly. The jury itwa w*« l«a with the 
wl*Jrnpmmtr>r» that the F D A o M\xm to renporxS to the 
outbreak of AIDS mote qalek)y negated the rMeAdanLs' 
Ufthilfry. U J I B miaUh»rt view of t»* taw could ] U N « dlraoUy 
iwralted in the Jury'a *ordkt in favor «tf the dorendMite. 

In lta order denying the pluJnttfiV nawJon lor A new 
bid. the dittriot oourt wrote that i t "vrtm Itnpretsaed win* 
the htgfh quality of fcWojtay. Thrw w&r« attentive end teak 
extBnitlte Botes tnd Ironed with obvious wnaaorMent to 
the bwrttor Uktt occurred from time to tlmo during tho 
k-mr trial." I f tho district court's obaervAtlong are *c-
tumUt l&cm nefchor Alpha's rcmisrSw nor the dtotrlnt, 
court'B ljastrtjctfow MCBjpod the jory'a attention. The 
rosultbiff prejudice to the pltdntlfrt J* doar and eubfiten-
tial. Tk« dJfltrtci. court ehueed Its dlaoretityn in denying 
the plalntiftV motion Gov u new trial. 

The Judgmottt of tho dlatrtet court i n nvatvutr1> sad U 
o n e ie r e m a n d e d f o r furtttor p r o e s a d i i u » cotuiEOAtii wi< 
ttiie orfnirm. 1̂ )4 ratsa will bo n«*i£nea jiUraunnt to Ol 
cult KuVa Wt. 
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