! UNITED STATES DISTRICT COURT
@ NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

MARY B, BRUMFIELD. et al., y CASE NO. 1:05 CV 847
Plaintiffs, ) JUDGE DONALD C.NUGENT
V. ' © ) .
4 - )  MEMORANDUM OPINION
~ TYSON FOODS, INC., et al., ) . ANDORDER
)

e Defendants.-

This matter is before the Court onv Deféndants’ \/Iotion for Remittifur and/or New Trial
‘ '(ECF #170) and Detendanls Amended/Supplemental Motlon for Remnlltur (ECF #206).
. theu first: Motion, Dcfendants request that the jury verdict in fa\ror of Plamnﬁ for §6 million on

Plaintiffs wrongful death claim be remltted or, in the altcmatlve anew tnal ordered In thcw '

Amended/Supplemental Motlon Defendants move to mc]udc the $1, OOO 000 survworshlp '1ward -

ix;l their Mofcic'm for Rcmillilur'and/or New Trial. Fo_r.the' reasons that follow, DcfendantS' . |
Motions are denied. N

| FAcfyAL AND PROCEDURAL BACKGROUND

-‘"fhi_s action wés pre'c‘i.'pit.‘ated by a car/truck collisio_n that occurred on May'29, 2004. On -
that date, Dani;l Brumﬁeld, drivix.ug'in the correct lane on State Route 30,'wkas' struck head on by
a Freightliner tfactbf;lrailer driven by Dale Friesen, an employee of Tyson Foods. er. Friesen -
was driving in the wrong lane ai ti.me of the collisi'on. It shbuld be noted that the section o;” State
.Roﬁte 30 on which the collision oécuﬁed was a no paés zone. Mr, Brumfield saw the truck
c‘orm'n‘g at him ‘and had stopped his vehicle pﬁOr to impact. Mr. Brum,ﬁg]d was killéd in the’ .

collision. Daniel Brumﬁe]d’é mother. Mary R. Brumﬁeld.,ihdividtxaﬂ},', as Admim‘slrator'of the




Estate of Dan.iel J. Brumfield. and on Beha]f of the survivors, hci_rs, and benéﬁciaries of Daniel J.
Bxl'm‘"nﬁeld.‘brought this action against Tyson Foods, Inc. and Dale R. Friesen, alleging. wrongful
death in \./iolation Qthio Rev. Code § 2125.01 ef seq. and a survival action pur_suant 10.0hio -
Rev. Code § 2.3‘05_.‘21.alleging’ ne;gligent inﬂicticlm of emotionél distress. ‘

After.a five dé\y trial, the jury found in favor of the Plainti:ﬂ' o’nl the survivorship claim ’a.nd
awardedy Qne M'illAion dollars for Daniel Brumfield’s seribus emotional distress plus $22'_,OOQ :
dollars for propérty damage on the survivorship cléim. Before the J ufy \,\"as cha‘rgedv, the parties
stipulated that Plaintiff was entit.led’.to_ J udg'rhgnt in her fa\.'or'oh the \wongfql death claim and
tha‘_t tﬁe n.1‘at'1e'r would gd to the jury_.for_a deté;rninatidn of d@ages. \AtA that timc the Court
entered- J legmgnl in favor of Plaiﬁtiff on the wrongful deatl1 claim. The Jury éwarded. S‘ixv
Million dollars i»n compen@tory :damag'es 10 Dzmiel Brumﬁeld’sv mother, father and brother and
© $6,687 for funeral a;nd burial expe’nsesi on I.he'wrongf'ul- death cl'airf.l: Thé Court én’leréd Jud.gméntt
‘in accordance with‘th.g Jury’s verdicts.

STANDARb OF REVIEW
"It'is »;v'ell se-tt'le‘d that a jury’s verdict is presump;ively‘ vélid. Bropkv. V. Toy.ollomz' Co 86

F.3d 582 (6™ Cir. 1996). In.réndveri'ngl'ivts verdict, ajﬁry is prcsuméd to have followed the 'coén’i's '
instructions to Leax'{e emolioﬁ and sympathy at the doof'and to aecide the case-based on the |

evidence, uninfluenced by passion or prejudice. Caldwell v. Ohio Powe)? Co., 710 F.Supp. 194

[ .

Plaintiff alleged that Tyson was both vicariously liable for Mr. Friesen’s negligent conduct
and independently liable for its own negligence in hiring, training, supervising and
retaining Mr. Friesen. The parties stipulated that Tyson was vicariously liable for Mr.
Friesen’s negligence and the Court granted Defendants” Rule 50 motion at the close of
PlaintifP's case on Plaintiff's direct claim of negligence against Tyson. '
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(N.'D. Ohio 1989). Although a district court is generally required to presume that a jury-verdict is
valid, Fed. Civ. R. 59 does provide a means by which the court may grant a parﬁ' a new trial on-
all or some of the issues raised, or by which the court may alter or aménd a.judgment. |
Rule 59(a) provides in pertinent part |

"Anew tri;cﬂ may Be granted to all or any of the parties and on all or

part of the issues (1) in an action in which there has been a trial by
jury, for any of the reasons for which new trials have heretofore
" been granted in actions at law in the courts of the United States... .

Rule 59 does not pénnit.a cpurt io set aside a jury ve“rdictb"simply be'c,ause diﬁ‘c?rer}t '
'inferenvces and coﬁclgtsioils could have been drawn or bécause some other results afe more
reasonable.” J.C. Wyckoff & Assoc., v. Standard F. ire Insurance Co.. 936 F.2d 1:474, 1487 (6"
Cir. 19‘91'). A new trial may be granted only iitis ‘clear‘ that thejur'y; reached a “seriously |
erroneous result.” Broolcs v, foyoloini Col, 86.F.3d 582 (6" Cir. 1996). The Si'xih Circuit‘has
stated that aj‘ury reaches a “seriously erroneous result” if (1) the.verdict is agginst the weight of
4 Lﬁé. evidence; (2) the damages are exceésive; or(3) {he‘ trial was unfair in some _fashjoﬁ such that
thé pr'oceedings were inﬂﬁenced by prejﬁdic’e or Biaé. IvaOimes w Ciry of Massillon, Ohio, 78 F.3d
1041 (6" Cir. 1996). “ | -

Furthermore, ajudgment may only‘ be 4alte'red through remittitur under similarly. limit‘c'ed . |
c‘irc_umstanc‘es. Asa general rule, the Sixih Cifcuit has ﬁeld that ."a jury verdiét will n’ot‘be slét

aside or reduced as excessive unless it is beyond the maximum damages that the jury could find

to be coinpc_:nsatory for a party's loss.” American Trim, LLC.v. Orac]e Corp.. 383 F.3d 462.
475 (6™ Cir. 2004), This occurs only if “after reviewing all of the evidence in the light most

favorable lo the prevailing pzirry, [the court] is convinced that the verdict is clearly excessive:




resulted from passion, bias. or prejudice. or is.so excessive or inadequate as to shook the
conscience ofth'o c_ourt.’f Id. quoting Farbé}' v, Massillon Bd. Of Educ., 9‘17 F.Zd 1391 (6‘“A.Cir.
1990). | | |

| DISCUSSION

Defendants argue the verdiots should be .remirt‘evd or a new trial grantod because the Jury's
$6.000,000 wronaful death ver.dict was “seriously erronveous” because it was excessivc. It was.

‘excesswe Defendants contend because the Court failed to blfurcatc pumtwe damages thus

-permmmg the. Jury to hear evidence of allcged mahcnous conduct and pleas from Plamtlff‘s
counsel to punish. The Jury’s verdict was also excessive accordmg to Detendants be(.ause the .
Jury was permltted to hear the testlmony of one of Plaintiff’s expex ts, Peter Philbrick regardmg

' crmcxsms of T) son's safety program when that testlmony should have been excluded pursuzmt o

| Fed R Evid. 702 Fmally Defendants contend that the verdlct was excessive because it was .

.A disproporuonalely hlgher than 51mllar wronnful dealh verdicts | in Ohio. Defendants further
contend that the $l mllllon SUI'\’IVOl‘Shlp verchct was S0 large as to shock.the conscience of the
Court and must be remitied.

Prior to triof Defendants filed a motion pursuant to Fed. R. Civ. P. 42(bj to bi_'Furoate
Plamtlff“ s claim for compensatory hablhty and damages from her claim f01 punitive damages
Pla'mtitf opposed the motion on the ground that the facts of the acc1dent were mtenwmed and
fnlerwoven in the wrongful death claim and that evidcnce regarding Tyson’s role in the |
supervision-of'Mr. Friesen up to the time AOfthe acciderﬁ was relevam and should be considered'
with rcspect to the family’s Enefand SOTTOW 45 @ result ofthe violent death of their son and

brother, P]amuff claimed that the fact that Tyson allegedly 1[,nor<_d facts that should have-




resulted in Mr Friesen bcmg taken off the road affects the suffering of the surviving heirs.
Further, separanon of claims would not expedite trial. Flndmﬂ separation of claims to be
unnecessary in this case and knowing that appropriate jury instructions would avoid any possible
pr_ejudice to Defendants, the Court denied Defendants’ motion to bifurcate. Rule 42(b) gives é.
district court wide d'i.scretion in deeidina whether bifurcation of a trial is appropriate.. See
'Gaﬂ()r d v, General Elecz‘z ic Co.. 997 F.2d 150,172 (6”‘ Cir, 1993). The denial of Defendants
bifurcation. motion was appropnate gtven the Facts and circumstances in thls case. -
Re;,ardless of whether the Courl s refusal to bifurcate was erroneous, the gravamen of |
Defendants complaint is that as a resull of that decmon Plalntlff s evidence in supporl of
'4 pumuve damages was admltted Specxﬁcal y, Defendants complam- that Plaintiff was pemntted
to 1111cu testimony that Mr. Frlesen placed h:mself in a hazardous snuatlon by the operatxon of hxs
. tractor trailer at the time o‘f the crash and that Plainti ff"‘_s counsel argued in closing that Mr.
- Friesen’s conduct wes.callous and that he chose to 'impose the‘ risks c'onseqdent to his own
beth.avi_or on other motdrists. Plaintfff"s counse! urged the J ury to find that Mr. Friesen acted with
ac.tua‘l‘malice and a’con-Sc'ious disregard to the safety of others and award punitive damages ‘
againsi the Defendants.
Though ultimately llablllty was und:sputed the facts and circumstances surroundmg the |
hslon required the Courl to charge the Jury on Plam‘nff‘s claim for punmve damages Thus,

in allowing that claim to go the Jury, this Court determined that there was sufficient evidence,

-

‘Defendants denied liability in their answer but indicated by various statements that -
liability was not seriously contested. Nevertheless, Defendants did not “officially”
stipulate to liability until the close ofPlamust case. :
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that if believed, could allow a reasonable jury to award punitive damages. Not the least of that
evidence was the conduct of Mr. Friesen prior to the collision and his driving history. Whiie
Defendants contend that no evidence that supports liability should have been acimi.tted sinee |
Defendants conceded:liability. the evidence surrounding what happened irnmediately before and
nﬁer the accident is relevant to the family's mental and emotional pain and suffering and the
compensatory oamages resulting from that.sufferi.ng. : |

ln 'addition Defendants object to the denial of their motion in limine seeking to exclude
the tcstrmony of Plamnff s expert, Peter Phllbnck under Fed. R. Evid. 707 Detendants contend
that Mr. Philbrick should not have been perrmtted 1o tesnfy because he was unable to quantify
the rclatnonshrp between any alleged deﬁcrcncy wrth Tyson S sa.fety program and the cause of the
accident. Thus, Defendants argue that they were prejudrced because 1he Jury was permmed to
~ hear Mr. Phllbnck s criticism of Tyson s safety program and operatrons that had no causal
‘connection to the accident. Mr. Philbrick testified _regardmg trucking mdustry standards of care
in terms of a company’s.c'luties to monitor its c.iriv‘ere. He discussed wh.at_.a con':‘pan.y"s
' responsibilities were rlxrder _tlile trucking rndtzstxyis standard of cere, reviewed some of the
violations and problems in Mr. Friesen’s driving history with Tyson and offered an opinion that
Tyson had not met the indué’&y standard of care in auditing and inveetigating the _drining hisiory
of Mr. Friesen. | |

Mr. Fricsen’e testimony was elearly admissible nnder Fed. R, Evid. 702. Rule 702
provides:

If scientific, technical, or other spemahzed knowledge will assist
the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge. skill.




experience, training or education, may testify thereto in the form of
an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

A court undertakes al two tiered inquiry when determining if expert testimony is
admissible._' Dauberr n .Merrell. Dow Pharmaceuticals, Inc., 509 U.S._579, 589 (1983). Fitst. the
conrt must determine whether the reasoning or methoddlogy 'underlying the expert’s testimony is
smentlﬁcally \ahd Secondly. the court shouid determine whethex that reasomng or methodology
could be ptoperly apphed to the facts at issue 1o atd the trier of fact. Id In thts case Defendants
* do not dlspute that Mr. PhllbncL satisfied the hrst 1nqu1ry, rather they contend that Mr. |
Philbrick’s testimony did not llnk Tyson's safety progra.m as a proximate cause of the accident,
thus it did not aid the trier of fact Moreover Defendants contend that Mr. Phllbnck’s testxmon) ,‘
only contused the J ury. Defendants point to the fact that the Jur) asked a quesnon during
_dehberatlons regardmU the number of pomts Mr. Prlesen had accumulated as a driver for Tyson
Based on that questlon Dcfendants speculate that the Jury was cons)derl'ng ev1dencc of Tyson’s
safety program and Mr. Friessen’s driving history dcspltc the fact that the evidence had nothmg
todo with the issues the Jury was charﬁed to consider.

Dcfendants argument (alls Plamuft argued that the accident could have been prevented
if Tvson had adequately momtored supervised and disciplined its drlvers con31stently with
industry standards, Mr. Philbrick testiﬁed‘regarding the indttstry .standa.rds and oﬂere‘d h]s
opinion that Tysdn failed 10 meet the industry standards in their auditing and monitoring of Mr.
~ Friesen’s driving history. Thus, his opinion, while not Astating that Tyson’s failure tn meet

industry standards was a proximate cause of the accident. aided the jury in defining the industry




standards and whether Tyson met them. From these first few steps, a reasonable person could
decrde if Tyson s failure to meet industry standards was a pronrnate cause of the accident.
Accordmgly the testlmony was admrssrble under Fed R. Evid, 702. |

Moreover, the fact that the Jury asked a question about Mr. Friesen’s pomts does not
" meanit was c0n51der1ng evrdence that had nothing t0 do with the issues it was charged to
consrder The Jury was charg,ed with determrmng lhe amount of compensatory damavcs that
should be awardcd to Plarnnff on the \\Tongful death clalm Funhcr they were charged with
determmmg whelher Plaintiff had estabhshed a survrvorshrp clalm for neghgent infliction of
serious emolronal distress: and ﬁnally the Jury was charged with consrdermo whether Plarnuff |
was enntlcd 1o pumtrve damages on the wrongful death claim. As part of 1he1r dehberalrons the -
Jurv was requrred 0 1evrcw - the evrdence prescnted by the partles. Mr. Philbrik’s testimony and
the ev1dence concerning Tyson ls safety program, ot lack thereof; would-.have been relevant to the
question of whether to 1mpose punitive damages In any event.'the Court will not speculate on
why the Jury asked the ques‘uon or which i issue the J ury was considering when they asked the
~ question and wrll not mr’rher e‘drapolate that the jury must havc somehow been conrused
Ilowever they reached their decision, the Jury’s review- -of the propcrlv admrtted evidence lcd
them to reject Plaintiff"s claim for punitive damages. |

Ulumate]y Defendants argue the fallure to bifurcate punitive damages and bar Mr,
Philbrik’s testimony created a hosnle atmosphere and that the Jury’s excessive verdicts were
- clearly the result oftnc resulting prejudice against Defendants. Defendantvs posit that there could
be no other reason than prejudice for the Jury to have returned a $6.000.000 verdict on Plaintiff's

wrongful death claim bascd on the death of a single adult male with no children, no lost earnings




claim, virtually no medical bills and minimal out of pocket losses. .
Defendants appear to have always under valued this case. Every case must be judged on
its own nlerits. Defendanls’ computation of likely damages is based solcly on impersonal |
factors—age, marital status, occupation_. number of dependents. It does not take into account the
imarlgibles that werelpres‘em i'n the.par_t'ies in thie case. At trial the‘J ury met a family who was
extraordmanly close and happy with each other. Their lives were closely intertwined. They
worked tovether ate tooether planned evenis togcther The testlmony of each member of this
bard work.mg famnily was sincere and devastatmg Daniel Brumfield was the oldest son. a United
States Marine and a best friend to his brother He worked with his father and brother in a family
construction business'- The family members relived the pain and grief and anger that Damel s
.death brought to each one of them and how thelr ]1ves have been aflected
‘The family was appalled by the fact that Mr. Tnesen pulled his tractor-trailer out of his
lane without a c]ear line of sight in a no pass zone; that he barre]ed on at over 60 miles an hour
'rlot seemg, Daruel s prcl\ up truck and not even braking until after he hit Daniel’s truck whu.h
Daniel had brought to a stop in a fuule effort to av01d the collision. They had questions about 4
what Tyson knew about Mr. Friesen's driving record and whether Tyson could have prevented
, _Darucl s death if they had followed mdustry safety standdrds This fanuly had obvrous]y lrved

| through hell and were still suffermv To them Daniel’s life had mﬁmle value that money could‘
not measure. The Jury listened to their testimon.y about their lives with Daniel and their lives
without Daniel and heard their pain dnd suffering. The Jury was charged with putting some
| _monetary value on the family’s pain and suffering and retumed a verdict awarding them

compensatory damages of $6,000,000. which was less than half of what Plaintiff’s counsel




requested in closing argument and $5,000.000 more than Defendants’ counsel suggested in

closing. Although this Court concluded that Plamtlff had presented sufficient evidence to subm11

s

the issue ofpunjtive damages to the Jury, the Jury concluded that' Plaintiff failed to establish that
Defendants’ conduct rose to the level of maliciousness such that punitive damages should be.
awarded. Contrary to Defendants’ suggestion, this fact-- that Jury listened to the Court’s
instructiotts and considered the evidence and found thal,Plztintiff failed to proved that she was
entitled o punitive ddmages by clear and convincing evidertce;- bolsters the argument tPtat the
Jury’s verdicts were the result of careful, __thoughtful and aecttrate analysis of tﬁe evidence and the
'l.a\'v and were not e;tcessive and the result of improper paesion or bias, _T‘t:e Jury heeded the |
Court’s iﬁstmctions:not to be influenced by‘bia.s or sympathy and returned verdicts that were .
suppoxted By the 'evi‘dence;' ‘ |
' Finaliy. as additional evidence that the wrongful death verdict was excessive, Defendants |
assert that it was disproponionate]y higher than similar wrongful death verdicts in Ohio. -
| Defendants asserl that the average Wrongful death vetdtct was apprownately $2.000.000 and
attached a table of Ohio verdicts w ithin the last two years. P]’unttff responds w1th a table 01
}&Tongful death verdicts from Ohio going back at.least ten years that greatly exceed $6.’000’000'
What is clear from this evidence is that thes-e \'/erdictsvare individual and entirely the product of
the parties and the facté of each case. Just beeause this verdict is higher than some Ohio verdicts.
but lo'wer. than othets. does .not mean it is excessit/e or improper.A This verdict was based updn
_testimony ztnd evidence'properly before the Jury. The wrongful death award was not seriously
erroneou'.s or influenced by prejudice and bias. Accordingly. Defendants' Metion for a New Tr_ia]

on the wrongful death claim is denied. Moreover, after reviewing all of the evidence in a light
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most favorable to the Plaintiff, the non-moving party. the Court finds that the wrongful death
award ‘was not cleé.rly excessive, the result of passion. bias or prejudice or is so excessive as to
shoék the conscious.ofthe Court. Thus, Defendams’ Motion for Remittitur of the $6,000,000 |
_verdict is denied. o | |
Simiiarly, Defendants argue that the Jury’s verdict of §1 ,OOQ,OQO on P]aintiff“s
 survivorship claim was excessive and should be remitted. Defendants argue thét thé only

vidence of Daniel Brurﬁﬁeld’s pre-impact'sufféring.is the testimony of expert Dale Dent who
testified that Damel was aware of the truck bearing down on lnm for 4 to 6.5 seconds dunng
whxch time Damel brouaht his truck to & stop or near stop. The ewdence a]so showed that the |
fractor-trailer was moving at least 60 miles an hour as it bore‘doxm on Daniel and thai Mr.
Friesen nc"ve_‘r' hit the bx;akes until 'a'ﬁer impact. From this information, t'he Jury estimated that
Daniel suffered mental and emotional ciistress whﬂe waiting héiplessly for impact and awarded
,lentlff ‘Sl 000,000 in compcnsatlon for the mﬂlcuon of this severe emotional dISU ess. This
amounts to between $153, OOO $250, 000 per second of suffering. Whlle this verdxct may seem
hiOh the Court will not second guess the Jury's analysis of the evidence as ajury verdict should
not be set aside “if there is any credlble evidence 1o supporl [it].” American Trzm LLC. v, |
Oracle Cor ., 383 F. 3d 462,475 (6lh C1r 2004) Accordingly, Defendants
Am:nded/Supplemenla) Motion for Remittitur of the survxvors}np verdict is denied.

CONCLUSION .
For the reasons set forth above, Defendants’ Motion for a New Trial on the wrongful

~ death darﬁages (ECF #170) is denied because the damages awarded by the Jury were not

excessive and the trial was not unfair in some fashion such that the proceedings were influenced

11




* by prejudice or bias. Further, Defendants” Motion for a Remittitur of the $6,000,000 wrongful

death verdict is denied.” In addition, Defendants’-Amended/Supplemental Motion for Remittitur
of the $1,000,000 survivorship verdict (ECF #206) is denied.

Judge Donald C. Nuge ‘
UNITED STATES DISTRICT COURT

"IT IS SO ORDERED.

DATED: V@Cpb/\/ﬂl,loo?.




