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FILED 
ALAMEDA COUNTY 

MAR 2 ~ 2023 

CLE~ PiTat~~OURT 
By ~~_;_;;;'-'--- -

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ALAMEDA 

IN RE RANTIDINE CASES No. JCCP 5150 
No. RG20061705 (Goetz) 
No. 21 CV002172 (Bautista) 

ORDER ON MOTIONS OF DEFENDANTS 
TO EXCLUDE EXPERT TESTIMONY 
(EVID CODE 801/802 AKA 
SARGON/KELLY MOTIONS) 

Date: 2/16/23, 2123123, 312123, and 313123 
Time: Misc. 
Dept.: 21 

The motions of defendants to exclude expert testimony came on for hearing on 2/16123, 

2123123, 312123, and 313123 , in Department 21 of this Court, the Honorable Evelio Grillo 

presiding. Counsel appeared on behalf of Plaintiff and on behalf of Defendants. The Court, after 

full consideration of all papers submitted in support and opposition to the motion, as well as the 

oral arguments of counsel, decides as follows: IT IS HEREBY ORDERED: 
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THE MOTIONS TO EXCLUDE EVIDENCE UNDER EVID CODE 801 AND 802

Defendants bring several motions under Evid Code 801 and 802 to exclude expert 

witness testimony at trial. The court applies the standards in Sargon Enterprises v. University of 

Southern California (2012) 55 Cal. 4th 747, and in People v. Kelly (1976) 17 Cal.3d 24. (See 

also Bader v. Johnson & Johnson (2022) 86 Cal.App.5th 1094, 1104-1105.)

Sargon states; “[U]nder Evidence Code sections 801, subdivision (b), and 802, the trial 

court acts as a gatekeeper to exclude expert opinion testimony that is (1) based on matter of a 

type on which an expert may not reasonably rely, (2) based on reasons unsupported by the 

material on which the expert relies, or (3) speculative.” (Sargon, 55 Cal.4th atpp. 771-772.) 

“This means that a court may inquire into, not only the type of material on which an expert 

relies, but also whether that material actually supports the expert's reasoning. ‘A court may 

conclude that there is simply too great an analytical gap between the data and the opinion 

proffered.’”

“The trial court's preliminary determination whether the expert opinion is founded on 

sound logic is not a decision on its persuasiveness. ... The court does not resolve scientific 

controversies. Rather, it conducts a 'circumscribed inquiry’ to ‘determine whether, as a matter of 

logic, the studies and other information cited by experts adequately support the conclusion that 

the expert's general theory or technique is valid.’ ... In short, the gatekeeper’s role ‘is to make 

certain that an expert ... employs in the courtroom the same level of intellectual rigor that 

characterizes the practice of an expert in the relevant field.’” (Sargon, 55 Cal.4th at p. 772.)

The Sargon pirrase “based on matter of a type on which an expert may not reasonably 

rely” means that if a scientific professional would rely only on data or articles that met a certain
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standard when doing professional work, then when that serves as
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can rely only on that type of matter when forming a litigation opinion.

The Sargon phrase “based on reasons” means that if a scientific professional would 

employ a level of intellectual rigor when doing professional work, then when that person serves 

as a litigation expert, they must employ the same level of intellectual rigor when forming a 

litigation opinion. (Sargon, 55 Cal.4th at 772.)

The Sargon word “speculative” appears to be a catchall that is arguably redundant. 

Sargon, 55 Cal.App.4th at 771-772, discussed Lockheed Litigation Cases (2004) 115 Cal.App.4th 

558, and Lockheed used the word “speculative,” so it appears Sargon used the word 

“speculative” to ensure that there was no lowering of the “speculative” standard in existing law.

In addition to Sargon, defendants framed some of their arguments under People v. Kelley 

(1976) 17 Cal.3d 24, which concerns whether evidence obtained by use of a new scientific 

method depends upon a "technique, process, or theory” that may be considered new to science 

and law and whether the technique, process, or theory is generally accepted as reliable in 

relevant scientific community. (People v. Peterson (2020) 10 Cal.5th 409, 444; Bader, 86 

Cal.App.5th at 1 135-1137 [concurrence].)

WHAT THE MOTIONS ARE NOT

The motions are not motions for summary judgment on the merits. A motion in limine is 

not a procedural vehicle for evaluating the merits of the case. (Amtower v. Photon Dynamics, 

Inc. (2008) 158 Cal.App.4th 1582, 1588, 1593-1595; R & B Auto Center, Inc. v. Farmers 

Group, Inc. (2006) 140 Cal.App.4th 327, 371 [concurring opinion].) The motions are not closing 

argument about whether the expert testimony is persuasive. Counsel can argue at closing
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whether the jury should find the evidence to be persuasive. The motions are not a substitute for 

the jury weighing competing evidence. The jury has the responsibility for resolving conflicts 

between (admissible) competing expert opinions. (Sargon, 55 Cal.4th at 772.)

The motions to exclude evidence are not premature motions for non-suit, directed verdict, 

or judgment notwithstanding the verdict. (Cooper v. Takeda Pharmaceuticals America, Inc. 

(2015) 239 Cal.App.4th 555, 572 [noting equivalence among the motions].) If at trial the 

evidence supports ‘“mere possibility of such causation ...; and when the matter remains one of 

pure speculation or conjecture, or the probabilities are at best evenly balanced, it becomes the 

duty of the court to direct a verdict for the defendant. ” (Ortega v. Kmart Corp (2001) 26 Cal.4th 

1200, 1205-1205.)

Finally, the court’s order that expert testimony is admissible is not a guarantee that 

plaintiff will have sufficient time at trial to present all the testimony from each of the multiple 

identified experts. The court is likely to set time limits on the trial to avoid “undue consumption 

of time.” (Evidence Code 352; California Crane School, Inc. v. National Com. for Certification 

of Crane Operators (2014) 226 Cal.App.4th 12, 22-23.)

LEGAL ISSUE - IF AN EXPERT OPINION IS ADMISSIBLE FOR AN ISSUE, IS IT ALSO 

“SUBSTANTIAL EVIDENCE” FOR THAT ISSUE?

Some case law appears to equate the admissibility of expert opinion on causation with 

“substantial evidence” of causation. In Cooper v. Takeda Pharmaceuticals America, Inc. (2015) 

239 Cal.App.4th 555, 574, the jury entered a verdict for plaintiff and then the trial court issued 

an order striking the expert testimony on causation and then granted JNOV. The Court of 

Appeal reversed and decided that the expert testimony on causation should have been admitted.
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The Court of Appeal impliedly held that if the met the Evidence Code
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801/Sargon standard then it was “substantial evidence” of causation. Chapman V. Procter & 

Gamble (11th Cir. 2014) 766 F.3d 1296, 1308, affirmed the exclusion of evidence and stated: 

“the testimonies of these proffered experts could not establish general causation.”

Other case law suggests that admissible expert opinion on causation is not necessarily 

“substantial evidence” of causation. Davis v. Honeywell Internat. Inc. (2016) 245 Cal.App.4th 

477, 492, states “The aim ... is not to admit only persuasive expert opinion; it is to exclude only 

“‘clearly invalid and unreliable’ expert opinion.”

The issue might be unclear because a court must exclude expert opinion under Sargon if 

the opinion is “speculative” (Sargon, 55 Cal.4th at 770-772), a court must grant summary 

judgment if the evidence of causation is “speculative” (Saelzler v. Advanced Group 400 (2001) 

25 Cal.4th 763, 775, 781), and a court must grant a motion for JNOV if the evidence is 

“speculative” (Ortega v. Kmart Corp (2001) 26 Cal.4th 1200, 1205). If the word “speculative” 

means the same thing in all three contexts, that would suggest that if a trial judge found that 

opinion testimony not “speculative” for purposes of admitting the evidence, then the trial judge 

could not after hearing the trial testimony and the benefit of cross-examination decide that the 

expert opinion was “speculative” and grant a motion for nonsuit, directed verdict, or JNOV on 

that basis.

This trial court reads the law as being that a trial court can decide before trial that expert 

testimony is admissible under Evidence Code 801 /Sargon and after trial decide that the same 

expert testimony is not substantial evidence that can support a judgement. First, at the most 

basic level, there is a distinction between whether information is admissible as evidence and 

whether that information can support a factual finding. The court determines whether



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

information is relevant and reliable that it can be to the trier of fact

(Evidence Code 310) and then the trier of fact determines whether that evidence meets the 

burden of proof (Evidence Code 312 and 500). Second, in a pre-trial motion the court decides 

only whether individual pieces of information are admissible as evidence, not whether the 

admitted evidence in the aggregate can support a factual finding. Trial judges routinely permit 

parties to present evidence that standing alone might not be sufficient to prove an element of a 

claim or an affirmative defense. Third, if a court’s decision to admit evidence has the same 

effect as a court’s determination that the evidence itself is “substantial evidence,” then a motion 

to exclude evidence becomes a de facto motion for summary judgment. "[I] n limine motions 

are not designed to .. .replace the dispositive motions.” (Tung v. Chicago Title Company (2021) 

63 Cal.App.5th 734, 758; Blanh v. Seyfarth Shaw LLP (2009) 171 Cal.App.4th 336, 375-376.) 

Fourth, on a pre-trial motion to exclude evidence the trial court is working with the motion 

papers and at trial the record might evolve into something else with cross-examination and 

contrary evidence. A trial judge could determine on the motion record that an opinion is not 

speculation and then on the full trial record determine that the opinion is speculation.

There are also two latent but important considerations. The first is that a defendant has 

every motive to present the issue of causation in the context of the admissibility of expert 

opinion on causation. On a motion in limine the trial court exercises discretion and the Court of 

Appeal reviews the trial court decision for substantial evidence and abuse of discretion. In 

contrast, if the defendant presents the issue of causation in the motion for summary judgment, 

then the trial court must take all reasonable inferences in favor of the plaintiff and the Court of 

Appeal reviews the trial court decision de novo. (Compare Sanchez w Kern Emergency Medical 

Transportation Corp. (2017) 8 Cal.App.5th 146, 154 [in limine] with Yanowitz v. L ’Oreal USA, 



1 Inc. (2005) 36 Cal.4th 1028, 1037 [summary judgment].) The second is that a trial judge might 
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want to avoid spending further judicial resources on a case that appears to have little merit, 

(California Crane School, Inc. v. National Com. for Certification of Crane Operators (2014) 226 

Cal.App.4th 12, 19 [trial time is a valuable commodity].) This creates a temptation for a trial 

judge to seize on the first available procedural vehicle to resolve a case.

The court concludes that even if a trial judge permits a plaintiff to present expert opinion 

of specific causation the trial judge is able to later find that the admissible evidence of causation 

was not “substantial evidence” of causation. This pennits the trial court to focus on the Sargon 

“circumscribed inquiry” regarding the admissibility of evidence (Sargon, 55 Cal.4th at 772) and

11 limits the structural incentives for a court to resolve a case on an evidentiary ruling rather than on

12 the merits.
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CONSIDERATION OF FEDERAL TRIAL COURT’S MDL ORDER

The court has considered In re Zantac (Ranitidine) Products Liability Litigation (S.D. Fl., 

2022) 2022 WL 17480906. The federal MDL order is a thorough review of similar issues on 

similar facts. The federal and California standards are “analogous.” (Apple Inc. v. Superior 

Court (2018) 19 Cal.App.5th 1101, 1119.) The court uses the MDL order based on the 

persuasiveness of its analysis and as a cross-reference. That noted, the court does not find the 

MDL order dispositive.

The MDL order is an unpublished federal trial court order. Decisions by the lower 

federal courts “are neither binding nor controlling on matters of state law.” (T.H. v. Novartis 

Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 175.) A federal trial court order is no more 
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inding than a California trial court order. (E.g. Pilliod v. Monsanto Co. (Cal Superior 2019) 
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2019 WL 215 8266 [trial court order on Sargon issues].)

The MDL Order is a discretionary decision on the exclusion of evidence. (K.umho Tire 

Co., Ltd. v. Carmichael (1999) 526 U.S. 137, 152.) Two different trial judges can review the 

same evidence, weigh the evidence differently, and make different decisions. Both might be 

affirmed on appeal. {Mejia v. City of Los Angeles (2007) 156 Cal.App.4th 151, 158.)

The MDL order concerned the exclusion of many experts who are different from the 

experts at issue in these California motions. One expert in one case might be not qualified on a 

topic or not have a foundation for their opinion, but another expert in another case might be 

qualified on the same topic and have a foundation for their opinion on that topic.

The MDL order is on appeal, but this is not material. Under California law, the court 

applies federal law regarding issue preclusion, and under federal law an order, once rendered, is 

final for purpose of issue preclusion until reversed on appeal. {TIG Ins. Co. of Michigan v. 

Homestore, Inc. (2006) 137 Cal.App.4th 749, 754 fn 3.)

LEGAL ISSUE - DISTINCTION BETWEEN FOUNDATION FOR OPINION AND OPINION 

ITSELF

In the order of 2/7/23, the court requested supplemental briefing on (1) the level of 

certainty that is required for matters that are the foundation of an expert’s opinion; and (2) the 

level of certainty that an expert must have in their opinion for the opinion to be admissible.

The court starts with the distinction between facts and opinion. An expert can provide 

evidence about facts (e.g., lab tests) and can offer opinion testimony (e.g. standard of care, 

causation.) Although Evidence Code 801 concerns “opinion” testimony by expert witnesses, 

8



courts use the Evidence Code 801 analysis when an expert seeks to present evidence of a fact 
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that is “beyond common experience.”

When an witness provides evidence about a fact (e.g. medical treatment, lab tests), then 

the expert can be a percipient witness (treating physician, coroner, etc.) or a litigation expert 

(measurements, laboratory tests, etc.). A second litigation expert can be asked to offer an 

opinion based on the assumption that the underlying facts are true (the hypothetical question). 

{People v. Vang (2011) 52 Cal.4th 103 8, 1045.) A second litigation expert can base their opinion 

on facts presented by another litigation expert. {Christiansen v. Hollings (1941) 44 Cal.App.2d 

332, 347 [“an expert may express an opinion based upon facts testified to by an expert, or upon 

tests made by other experts”]; Mosesian v. Pennwall Corp. (1987) 191 Cal.App.3d 851, 862 863 

[“The expert may even rely upon scientific tests performed by other experts”]; Williams v. 

Volkswagenwerk Aktiengesellschaft (1986) 180 Cal.App.3d 1244, 1260-1261 [litigation expert 

metallurgist could rely on report of litigation expert stress analyst that was “measurements” 

only, as distinguished from “opinions”].)

In contrast, when an expert provides opinion testimony (e.g., causation), then the 

testimony is not about a fact but rather is an opinion that assists the jury in making the ultimate 

finding of fact. (Evid Code 801(a).) Sargon and Evidence Code 801(b) suggest that if a 

litigation expert’s litigation opinion is of the same level of quality and certainty as a professional 

scientific conclusion, then other litigation experts can rely on that opinion as the basis for their 

litigation opinions. {Sargon, 55 Cal.4th at 772.) This is consistent with case law that experts can 

rely on the opinions of other experts provided that the underlying opinions have “independent 

evidentiary value” and are not “speculative, conjectural or otherwise unreliable.” (E.g., Olive v. 

General Nutrition Centers, Inc. (2018) 30 Cal.App.5th 804, 821.) This interpretation of Sargon 



1 conflicts with case law before and after Sargon suggesting that one litigation expert cannot 
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on the opinion testimony of another litigation expert. (E.g. Christiansen v. Hollings (1941) 44 

Cal.App.2d 332, 347 ["It is, of course, the rule ... that the opinion of an expert cannot be 

predicated on the opinion of another expert”]; Wicks v. Antelope Valley Healthcare District 

(2020) 49 Cal.App.5th 866, 881-882 [“An expert may not predicate an opinion on the opinion of 

another expert”].)

This trial court holds as a matter of law that if a litigation expert’s litigation opinion is of 

the same level of quality and certainty as a professional scientific conclusion, then other 

litigation experts can rely on that opinion as the basis for their litigation opinions. This is 

consistent with the text of Evidence Code 801(b) and with Sargon. (Auto Equity Sales, Inc. v. 

Superior Court of Santa Clara County (1962) 57 Cal.2d 450, 455.) This is sensible because a 

scientific quality expert opinion provided by a litigation expert in litigation is just as reliable as 

the same opinion provided by the same person in a peer reviewed scientific publication. The 

focus on the quality of the opinion protects against the problematic situation where a party could 

layer litigation quality opinions by having litigation quality opinions redly on other litigation 

quality opinions. (Order of 2/7/23 at 4-5.) Whether an expert’s work is “of a type that 

reasonably may be relied upon by an expert” in their professional non-litigation work is a fact 

specific determination by the trial judge. (Sargon, 55 Cal.4th at 773.)

The requirement that an expert opinion must be based on matter “of a type that 

reasonably may be relied upon” concerns the foundation for an expert’s opinion and the 

methodology used by the expert. (Evidence Code 802(b), Sargon, supra.) A litigation expert’s 

actual opinion can be to the lesser standard of being to “a reasonable degree of scientific or 

medical certainty.” For example, even if “Under the present state of scientific knowledge ... it is

10
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frequently difficult to determine the nature and cause of a particular cancerous growth,” a 

plaintiff can prove their case in civil litigation by establishing “a reasonably probable causal 

connection between an act and a present injury.” (Cooper, 239 Cal.App.4lh at 587.) A litigation 

expert is providing a litigation opinion for litigation and not for professional purposes, so the 

litigation opinion does not need to be "of a type that reasonably may be relied upon” for 

professional purposes. A litigation expert’s litigation opinion only needs the level of certainty 

that the plaintiff must present to prevail at trial. (Jennings v. Palomar Pomerado Health Systems, 

Inc. (2003) 114 Cal.App.4th 1108, 1118.)

As relevant to his case, a litigation expert on specific causation can rely on published 

epidemiological studies because they are matter “of a type that reasonably may be relied upon by 

an expert.” (Evid Code 801(b).) In contrast, a litigation expert on specific causation cannot rely 

on a litigation expert’s litigation quality opinion about general causation.

The court does not determine in this order whether any given litigation expert may 

reasonably rely on the opinion of another litigation expert. To date neither party appears to have 

proffered expert testimony that is of the same quality and certainty of a professional scientific 

conclusion. The parties may nevertheless develop the facts further in the direct and cross 

examination of the relevant experts. The court will reserve judgment on whether any given 

litigation expert in this case can reasonably rely on the opinion testimony of any other litigation 

expert as a foundation for a litigation opinion.
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LEGAT ISSUE - STATISTICAL ANALYSIS

In the order of 2/24/23, the court requested supplemental briefing on whether a statistical 

finding with a relative risk of 2.0 and a confidence interval of 95% is a guideline for the exercise

n



of discretion or is a line for three separate purposes: (a) admission of
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evidence regarding reliability under Evid Code 801(b); (b) admission of evidence regarding 

confusing or misleading the jury Evid Code 352, or (3) substantial evidence to support a factual 

finding.

Three concepts are central to review of the statistical analysis in the epidemiological 

studies.

First, it is important to be comparing populations that are substantially similar except for 

the thing that is to be measured. In this case, the experts considered studies that compared 

ranitidine with non-use, with PPI blockers, and with H2RA blockers.

Second, for a study to show specific causation under a preponderance standard, the 

relative risk generally must exceed 2.0. Echeverria, 37 Cal.App.5th at fn 7 states; 

“epidemiological studies with relative risk estimates greater than 2.0 (“doubling the risk”) are 

useful to the jury as support for a specific causation opinion. These cases reason “a relative risk 

of 2.0 implies a 50% probability that the agent at issue was responsible for a particular 

individual's disease. This means that a relative risk that is greater than 2.0 permits the conclusion 

that the agent was more likely than not responsible for a particular individual's disease.” (See 

also Echeverria, 37 Cal.App.5tl1 at fin 13 [“Numerous commentators have criticized the use of a 

2.0 relative risk threshold as a prerequisite to establishing specific causation”].)

Third, the relative risk has a confidence interval or margin of error (the range where there 

is 95% confidence in the result). For an expert to have confidence in the relative risk, the 

relative risk estimate must have a confidence interval that is entirely on one side of the 1.0 mark. 

(Echeverria, 37 Cal.App.5th at 304-305.) “For a ratio to generally be helpful in a causation 

inquiry it must be statistically significant—it must exist completely and fully to the right or to the 



left of the dotted line—and it must not include 1.0 in its confidence interval.” (In re Zantac 
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(Ranitidine) Products Liability Litigation (S.D. Fl., 2022) 2022 WL 17480906 at *81, 99-100.) 

(See also Duran v. U.S. Bank National Assn. (2014) 59 Cal,4th 1, 46.) (But see Yumori-Kaktt v. 

City of Santa Clara (2020) 59 Cal.App.5th 3 85, 422-423 [affirming use of 80% confidence 

interval].)

Whether a litigation expert can reasonably rely on statistical analysis for a litigation 

opinion is a legal issue in the sense that there is case law on the issue. (Cooper, 239 Cal.App.4,h 

at 593 [“By demonstrating a relative risk greater than 2.0 that a product causes a disease, 

epidemiological studies thereby become admissible to prove that the product at issue was more 

likely than not responsible for causing a particular person's disease”]).

Whether a litigation expert can reasonably rely on statistical analysis for a litigation 

opinion is a fact issue in the sense that it depends on what is generally accepted in the scientific 

community. (Kelly, supra.) What is generally accepted in the scientific community will change 

over time as tests are run, data is collected, and reports are reviewed, presented, and published. 

(People v. Leahy (1994) 8 Cal.4th 587, 605-606; People v. Yorba (1989) 209 Cal.App.3d 1017, 

1023 [“Science, like time, marches on”].)

Whether a litigation expert can reasonably rely on statistical analysis for a litigation 

opinion also depends on whether the litigation expert is providing an opinion on general or on 

specific causation and on the expert’s stated level of certainty in their opinion. For general 

causation, a relative risk of over 1.0 suggests increased risk, which means that an expert could 

rely on statistical studies showing a risk above 1.0 to support an opinion that the product or agent 

generally causes the disease. (In re Lipitor (Atorvastatin Calcium) Marketing, Sales Practices 

and Products Liability Litigation. (D. S.C., 2015) 150 F.Supp.3d 644, 65—651 [“a statistically 
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factors,” to establish general causation but cannot be used, by itself, to establish specific 

causation”]; Henricksen v. ConocoPhillips Co. (E.D. Wash. 2009) 605 F. Supp. 2d 1142, 1158 

[regarding general causation, “a relative risk greater than 1.0 means the product has the capacity 

to cause the disease” but studies be probative of specific causation “only if the study shows the 

relative risk is greater than 2.0, that is, the product more than doubles the risk of getting the 

disease”].)

For specific causation, if a plaintiff relies on both statistical inferences and other 

evidence, then a relative risk of over 1.0 but under 2.0 can be “substantial evidence” to support 

causation. (Daubert v. Merrell Dow Pharms., Inc. (9th Cir. 1995) 43 F.3d 1311, fn 16 [“A 

statistical study showing a relative risk of less than two could be combined with other evidence 

to show it is more likely than not that the accused cause is responsible for a particular plaintiffs 

injury”].)

For specific causation, if a plaintiff relies only on statistical inferences, then the plaintiff 

does not have “substantial evidence” unless there are statistical studies showing a risk ratio 

above 2.0 because a relative risk of over 2.0 is required to support a reliable opinion that the 

product or agent caused the injury in a specific person. (Echeverria, 37 Cal.App.5th at fn 12 

[“the 2.0 relative risk threshold is typically invoked with regard to specific causation—whether 

the agent caused an individual plaintiffs disease”].)

Plaintiff and defendants both point to forest plots to demonstrate that multiple studies 

consistently show risk ratios above 1.0 (plaintiffs point), that most, if not all, studies have risk 

ratios below 2.0 (defendant’s point), and that many of the studies have a confidence level or 

margin of error that crosses the 1.0 line (defendant’s point). (Plaintiff Oppo at p45, DX37, 

14



1 Portier Report at p36, page 8 82 [NDMA and bladder cancer]; DX37, Portier Report at p4 8, page 
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892 [ranitidine and bladder cancer].) For specific causation, plaintiff argues that even if no single 

study meets the traditional statistical standard of “statistical significance,” that the aggregate 

effect of multiple studies that show some correlation can demonstrate general causation even if 

no single study meets the standard of “statistical significance.” Plaintiff has support from 

experts Jameson, Portier, Neugut, and Boyd. (DX 5 (Jameson Depo.) at 127:2-128:7; DX 6 

(Portier I Depo.) at 110:7-1 12:8; DX 7 (Neugut Depo.) at 60:9-65:14; DX 53 (Boyd Depo.) at 

68:4-12; 345:9-346:24.) For example, Boyd testified in terms of “graded risk” rather than

10 statistical significance. (Boyd Depo at 139, 201-202, pages 222-223.)

11 This court finds that the studies that have risk estimates under 2.0 or a confidence level or

12 margin of error that crosses the 1.0 line can be matter “of a type that reasonably may be relied

13
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upon by an expert” to support an expert opinion. (Evid Code 801.) The court is determining 

whether the reasoning is adequate because there is “a reasonable basis for the opinion” that is not 

“based on a leap of logic or conjecture.” “The court does not resolve scientific controversies.
16

17

18

[9

20

21

Rather, it conducts a ‘circumscribed inquiry’ ...” (Sargon, 55 Cal.4th at p. 772.)

First, California case law permits experts to consider and rely on statistical analyses that 

do not have “statistical significance.” (Echeverria, 37 Cal.App.5th at 326 and fn 12 [“Yessaian's 

reliance on epidemiological studies with risk estimates less than 2.0 offered additional support 

for her opinion”]; Yumori-Kaku v. City of Santa Clara (2020) 59 Cal.App.5th 385, 422-423

22 [affirming use of 80% confidence interval].) California case law has not adopted a bright line 

23

24

rule. Echeverria expressly did not reach this issue. (37 Cal.App.5th at 326 and f 12 and 13.)

Second, the court is persuaded that considering data and results that do not meet the
25

traditional tests of “statistical significance” meet the Kelly test of being “generally accepted as 
26

15



reliable in relevant scientific ity." (PX4 Amrhein article.) (Bader, 86
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1179 and fh 11 [novel theory under Kelly].) (See also Restatement (Third) of Torts. Restatement 

(Third) of Torts: Phys. & Emot. Harm § 28(c)(4) (2010); Green, et al., Reference Guide on 

Epidemiology in Reference Manual on Scientific Evidence (3d ed. 2011) 549, pp. 567.) The

MDL order states: “The 95% confidence interval threshold for statistical significance is not a 

mandatory practice, ... A lack of statistically significant data does not mean that medical experts 

have no reliable basis for inferring a causal link between a drug and adverse events .... But as 

many federal courts observe, ‘if an expert places undue emphasis on statistically insignificant 

evidence, it may indicate that the expert's methods are unreliable.’” (In re Zantac (Ranitidine) 

Products Liability Litigation (S.D. Fl., 2022) 2022 WL 17480906 at *81, 99-100.)

Third, the question of whether an expert may reasonably rely on statistical analysis to 

support an opinion will depend on the content of the opinion, including matters such as whether 

the opinion concerns general or specific causation and the strength of the opinion.

That noted, the trial court can, and should, consider the statistical guidelines when it 

exercises discretion in determining the admissibility of expert testimony under Evidence Code 

801/Sargon. (Sanchez v. Kern Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 

146, 154 [discretion].) (Echeverria, 37 Cal.App.5th at 325 [only studies showing relative risk 

estimates greater than 2.0 are useful to the jury] [citing Cooper].)

On motions concerning the merits, the court can independently consider the statistical 

guidelines if the court is asked to determine whether the expert opinion is “substantial evidence” 

of causation. California case law regularly refers to “statistical significance” and requires 

“statistical significance” for a statistical conclusion to be persuasive. (Mahler v. Judicial 


